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DECISION i O F  T H B  U N I T E D  S T A T E a  
/ W A S H I N G T O N ,  O . C .  2 0 5 4 8  

FILE: 

MATTER OF: 

8-218063 DATE: A p r i l  5 ,  1 9 8 5  

Viatek, Inc. 

OIOEST: 

1 .  A protest concerninq the unavailability of 
government furnished equipment to an offeror 
under a proposed sole-source procurement 
where the protester had actual notice of the 
basis of prDtest 3 months before filing the 
protest is untimely. 

2 .  GAO wil no t  review the Small Business 
Administration's denial of a certificate of 
competency in the absence of showing of 
possible fraud or bad faith. 

Viatek, Inc., protests a proposed sole source award to 
Rockwell International Corp. under request for proposals 
(RFP) No, N00228-84-R-2372, issued by the Naval Supply 
Center, Oakland, California on September 5 ,  1984.  The 
solicitation called for depot repair services, training, 
and logistical support for communications systems deployed 
in submarines and certain aircraft. 

Viatek contends that it is capable of providing the 
requisite services and requests that the Navy either make 
government-furnished equipment now located at a Rockwell 
facility available to Viatek or reissue the solicitation on 
a competitive basis. The Navy argues that Viatek's protest 
is untimely since Viatek knew that the equipment 
(a complete terminal used €or t e s t  purposes) W ~ S  not 
available and that the Navy intended to make a sole source 
award 3 months before protesting to our Office on 
January 2 4 ,  1 9 8 5 .  

We dismiss the protest. 



Not ice  t h a t  t he  Navy was conduct ing s o l e  sou rce  
n e g o t i a t i o n s  was synopsized i n  t h e  Commerce Bus iness  D a i l y  
( C B D )  on June  2 7 ,  1 9 8 4 .  The Navy i ssued  the  s o l i c i t a t i o n  
on September 5 ,  1984. V ia t ek  i n d i c a t e s  t h a t  i t  r ece ived  an 
u n s o l i c i t e d  copy i n  t h e  mail  b e f o r e  September 1 2 ,  1984 and  
t h a t  i t  a l s o  r ece ived  c o p i e s  of t h e  t h r e e  amendments. 
Via tek  submi t ted  a p roposa l  by t h e  October  5 ,  1984 c l o s i n g  
d a t e  a n d  between October 10  and  November 8 ,  had s e v e r a l  
t e lephone  c o n v e r s a t i o n s  w i t h  t h e  Navy's c o n t r a c t  
n e g o t i a t o r .  According t o  V i a t e k ' s  own submission t o  our  
O f f i c e ,  t h e  c o n t r a c t  n e g o t i a t o r  t o l d  V i a t e k ' s  Execut ive  
Vice -p res iden t  t h a t  t h e  government-furnished t e rmina l  was 
r e q u i r e d  f o r  performance of t h e  c o n t r a c t  and t h a t  i t  was 
not  a v a i l a b l e  t o  Via tek .  The agency r e p o r t  i n d i c a t e s  t h a t  
t h i s  was because Rockwell was u s i n g  i t  t o  perform o t h e r  
government c o n t r a c t s ,  and t h e  Navy determined t h a t  
concur ren t  use by more than one c o n t r a c t o r  would have an 
adverse  impact on s e v e r a l  v i t a l  programs. 

N e v e r t h e l e s s ,  on December 6 ,  1984, a pre-award survey 
of Via tek  was conducted which r e s u l t e d  i n  a n e g a t i v e  
recommendation; t h e  c o n t r a c t  n e g o t i a t o r  t o l d  Via t ek  of t he  
n e g a t i v e  recommendation on December 1 0 ,  1 9 8 4 .  Via tek  then 
r eques t ed  t h a t  t h e  Navy r e f e r  t h e  m a t t e r  t o  t h e  Small 
Bus iness  A d m i n i s t r a t i o n  ( S B A )  f o r  a C e r t i f i c a t e  of 
Competency ( C O C ) .  V ia t ek  l e a r n e d  of t h e  d e n i a l  of t h e  COC,  
on t h e  grounds t h a t  V ia t ek  could  not  perform t h e  c o n t r a c t  
because i t  lacked  t h e  government-furnished equipment l i s t e d  
i n  t h e  s o l i c i t a t i o n ,  on Janua ry  2 1 ,  1985. Via tek  then 
p r o t e s t e d  t o  our.  O f f i c e .  

V ia t ek  a rgues  t h a t  d e s p i t e  t h e  CBD n o t i c e  of  June 27  
1984, i t  d i d  not  b e l i e v e  t h a t  t h e  procurement would be s o l e  
sou rce  o r  t h a t  t h e  government-furnished eauiprnent would not 
be a v a i l a b l e  t o  i t ,  s i n c e  i t  had  r ece ived  t h e  RFP i n  t h e  
m a i l  and t h u s  had assumed t h a t  t h e  procurement was 
c o m p e t i t i v e .  The p r o t e s t e r  c i t e s  D e t r o i t  Froach and 
Machine -- R e c o n s i d e r a t i o n ,  8 - 2 1 3 6 4 3 . 2 ,  J u l y  1 2 ,  1 9 8 4 ,  8 4 - 2  
CPD (I 4 3 ,  i n  w h i c h  ou r  O f f i c e  he ld  t h a t  a p r o t e s t e r  was 
j u s t i f i e d  i n  awa i t ing  a f i n a l  agency d e c i s i o n  concerning 
i t s  p a r t i c i p a t i o n  i n  a procurement where i t  reasonably  
b e l i e v e d  t h a t  i t  would be g iven  an o p p o r t u n i t y  t o  s u b m i t  a 
proposa l  f o r  a requi rement  f o r  which t h e  agency was 
conduct ing  s o l e  sou rce  n e g o t i a t i o n s .  
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I n  t h i s  case,  h o w e v e r ,  V i a t e k  d i d  s u b m i t  a p r o p o s a l ,  
a n d  i t  haa a c t u a l  n o t i c e  of t h e  f a c t  t h a t  t h e  g o v e r n m e n t -  
f u r r i i s h e a  e q u i p m e n t  was u n a v a i l a b l e  t o  i t ,  a s  w e l l  a s  
n o t i c e  of  t h e  h a v y ' s  r e a s o n s  f o r  t h a t  d e c i s i o n ,  a t  t h e  time 
of i t s  October t e l e p h o n e  c o n v e r s a t i o n s  w i t h  t h e  h a v y ' s  
c o n t r a c t  n e g o t i a t o r .  

Our  i3ia P r o t e s t  R e g u l a t i o n s ,  a t  4 C . F . R .  ii 2 1 . 2 ( a ) ( 2 )  
( l Y k i S ) ,  r e y u l r e  t n a t  p r o t e s t s  be f i l e d  i n  o u r  O f t i c e  n o t  
l a t e r  t h a n  1 0  d a y s  a f t e r  t h e  o a s i s  of p r o t e s t  is known or  
shoula n a v e  Deen known. I f  a protest  has i n i t i a l l y  b e e n  
f i l e d  w i t h  t h e  c o n t r a c t i n g  a g e n c y ,  a n y  s u b s e q u e n t  p r o t e s t  
t o  o u r  O f r ' i c e  i i iust  be f i l e d  w i t h i n  1 0  a a y s  of formal 
n o t i f i c a t i o n  or o r  a c t u a l  o r  c o n s t r u c t i v e  k n o w l e d g e  or' 
i n i t i a l  a d v e r s e  a g e n c y  a c t i o n  u n d e r  s e c t i o n  2l.~(a)(3). 

T h u s ,  V i a t e k  nad  o n l y  1 0  d a y s  a f t e r  t h e  f i r s t .  
t e l e p h o n e  c o n v e r s a t i o n  i n  w n i c n  t o  p r o t e s t  t o  o u r  O f f i c e  
c o n c e r n i n g  t h e  a l l e g e d l y  i m p r o p e r  award to  Rockwell a n d  t h e  
u n a v a i l a b i l i t y  of t h e  g o v e r n m e n t - f u r n i s h e d  e q u i p m e n t .  Even 
i f - w e  c o n s i d e r  t h e  October c o n v e r s a t i o n s  i n  w h i c h  V i a t e k  
s o u g h t  c l a r i f i c a t i o n  of t h e  s o l i c i t a t i o n  a n d  c o r r e c t i v e  
a c t i o n  a s  a t i m e l y  p r o t e s t  t o  t h e  a g e n c y ,  t h e  c o n t r a c t  
n e g o t i a t o r ' s  e n u n c i a t i o n  of t h e  Navy's p o s i t i o n  wou ld  
c o n s t i t u t e  the i n i t i a l  a d v e r s e  a g e n c y  a c t i o n .  Vdorldwide 
M a r i n e ,  Inc., B-212640,  Feb. 7 ,  1 9 8 4 ,  84-1 CPD 11 1 5 2 .  T h e  
f a c t  t h a t  V i a t e k  c o n t i n u e d  t o  p u r s u e  t h e  matter w i t h  t h e  
Navy a n d  t h e  S B A  a f t e r  t n i s  time does n o t  a f f e c t  t h e  10-day  
r e q u i r e m e n t  f o r  t h e  t i m e l i n e s s  o f  ' t n e  p r o t e s t  t o  o u r  
b f f i c e .  McGraw-Edison Co., B-213b83,  Feb. 1 4 ,  1 3 8 4 ,  84 -1  
CPIJ 11 196.  

I n  a a a i t i o n ,  V i a t e K  h a d  n o t i c e  of t h e  n e g a t i v e  
pre-award s u r v e y  r e p o r t  a n d  t h e  r e a s o n s  u n a e r l y i n g  t n d t  
a e t e r u i n a t i o n  o n  Lleceinuer 1 0 ,  1 9 8 4 .  I t  n e v e r t h e l e s s  a i d  
n o t  p r o t e s t  to  o u r  O f f i c e  u n t i l  J a n u a r y  2 4 ,  1 9 8 5 ,  a f t e r  
r e c e i v i n g  n o t i c e  of t n e  b & ' s  d e n i a l  o f  t h e  COC. Our  
L t f i c e  w i l l  n o t  r e v i e w  a n  S B k  d e t e r m i n a t i o n  of non-  
r e s p o n s i b i l i t y  tor a sinal1 b u s i n e s s  c o n c e r n  u n u e r  a 
p a r t i c u l a r  p r o c u r e m e n t  u n l e s s  t h e r e  is a s h o w i n g  o f  
p o s s i b l e  f r a u a  o r  s u c h  w i l l f u l  d i s r e g a r d  of f a c t s  a s  t o  
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i m p l y  Dad f a i t h .  Five $ t a r  Fabr i ca to r s ,  Inc.  -- 
Reconsideration, B-214594.2, ivldy 22, 1984, 84-1 CPD 11 549. 
The p r o t e s t e r  h a s  not inade such a snowing. 

We disniiss t h e  p r o t e s t .  

Ronald Berger 
Deputy Associate 

General Counsel 
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